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ON OF LEADING CASES. 
THE LAW OF REAL PROPERTY. 
MIRZA KURRATULAIN BAHADUR 


PEARA ЗАНКИ. 


in Tz 4.32 T. A. 9 nc, Т Ls П. 3 CH. HG пе 
=9 €. W. N, 938] 





‘Phe judgments of their Lordships» was delivered by 
Si Amon. Wirsox.— Thí is an eppes! from a judgment 
dooreo of the High Court im Caleutta, dated August 6, 
Vj whieh reversed the previous judgment and deeree of the 
dinate Judge of the 24-Pergunnahs dated March 4, 1901, 
Тһе controversy between the parties relates to the estate of 
dan lady known as Khas Mahal, who was tho p 

| widow "of the late ox-King of Oudh, and whod 
PHIL, 1804. About the faete which have to be ca 
ik no longer amy controversy. "The respondent, 
im As Poara Suhiob, was a distant relation of the 
ithe year 1881 he entered h vice, in w 
Inumd to tha dato of her death, le acquired her confidens 
highest degree, and became the head of her 
he manager of all her affairs. 

“he received from her by way of 

iy. in fact, substantially the whole o 

by her which убой any income. 
Novomber 12, 1801, the lady executed a deed of release 
























аа» Penra 




























MELRCTIUN OF itise caes 7 


Time ewe to hin from the time of bis connertion with the | 
managemeot of iny affairs dowa to the present ti 
made out uf my naturel affection for hem 






1 have given him have sot bees kept with him by way of 





Sequel or trat. or в kan, sod T ami my 
eeprenentatives neither at. petet have, nor i 
Fight to get the sme Mack or make demand for 

1 farther declare that the aeenmt of the eash and 

е and bini thet up to the time of exeestion of this dead 
м пй 

hme, and that 1 bave kept with < 
well alone aecounte ami (8:2 of all Kinde, cud that 1 book 1 
amt expenses) реговайу, 
nil heey eye. The iteme whith 
be has арра to bi which erm with him, and 
eee very items which 1 have out of my affection for bim anl 
of hie services given him und allowed bis 6 

make mw of afler due deliberation. Uf 1 or afier me myheireand 
representatives prefer claim or demaml against bim in тече | 

































ihe gifts and acosumis, and бо ael thimge and емі giron, 
then it shall be considered wall and voi] aecorling to ham. 
(Mabemedan law) commie usage ami law, - Thee wonda have 
therefore been written im the shape of а. deed of release and 
acyaittance amd safinama, aml after the completion of the 
meeeeary formalities delivered to him, so tbat it may serve 
Мн the purposes of am authority.” 

Oo June 30, 1803, the lely made her will, by whieh she 
sppeintel the Adamiistritor-Genersl of Bengal to be het 
erecuton if her ен be willing to act, and if that officer sbeald. 
decline to art sde арене Hearn Уве. 

По paragraph 2 she said — 

= E havs from time to time made gifts of mowy and cash te й 
the east Nawab Pears Sabeb, and om the 12th day of November — 
1821,-1 exeestod a vatimama in lis favour which Lar been duly. 
mper. T have abo by а demi of treat dated the 15th day 5 
SE February, 1805, duly register] delicatel certain property 
therein deserübel for religious and charitable рагротя T 
eratum then tranesetivns.”” 





















АЕ bim OF REAL raoreery. 


- Ге tatluemer over the Luly continue! amabated 
thee death; amd thece is мо evidence 
бешге of ber dealings with 













pin Mis eae he арраи to have taken prominent 
Arranging the provisions of the will, awl to have given 
Mo the attorney who drafted it. 
‘the badly died she left surviving her a» her sole leis 
te the Shish law by which the family wae конете) 
Their title as beis was denial by the 
in ber will, aod after ber death was persistently 
ME by those who were interestal in denyimz that 
Their right of inberitance has, however, been finally 












after the death of the testator the Administrator. 
having lee put in motion by Beara Sahel 
wader an indemnity from him, appli! in the Mich 
for probate of the will ‘The grandehilleen as b. 
в wave. Their eight to appear a» oaveators 
‘but was ultimately established. 
pegged teference to the probate then went 
во. Joly 2, 1900, the learned. judge who heart th 
in favone of the will, Tha probate: asecontingly 
ated Андый 30, 1900, Та further appears that there 
Appeal against that decision, and that the appeal was 




























Тейде of the 
grandchildren of the testatris and a 
they hel мано а portion uf ther interest. T 
ff j« now represented by € 
other plaintiffs are 
Pear Sahel (romp 
‘General. The p 
Ml. existed betwen 
that Рама Sabri кал 
ael thereby leeome peu 
Awl the material part of the prayer was t 
ё, 




























SELECTION OF LAADESO caste, 


that Pear Saheb shook be compelled to account for the 
Property whieh had thas come inte bis hande, and «оја be 
declared to be а trastos for the райе. The writ states 
ment of Pears Saheb denied the case allezel the plaint, 
Mosen wers settled of which Й б only necessary to notion, for 
the present purpose, the Tth, Sth, and Oth с 


Ve the deol ot release relied apos by defemlant No, 2 
pemaine? Was the wai] defendant the ворона! agent of, 
Or im а fiduciary relation to, the late Khas Mahal as alleged du 
the plaint? Ja the release bat on the ground of modum, 
influence * Is it's faet that any of the properties in suit were 
9beinel by undue informew or while defemlant wae in i 
fiduciary relation from Khas Mabal > Doss the release bar the 
prevent. plaintiffs * 

"S. In defendant able to remler an account? If s, to 
what extent and iu respect of what properties ? 

“% What properties, if any, belonging t» Khas Mahal 
demmi were remove or reeivel by defendant No. | or 
otherwise came into his posession wither with or without het 























consent, and is he liable to rewler aa account in respect of the 


seme or of any amt, И зө, for what portion thereof, and to 
restore any, if »o, for what portion thereof 7" 


‘The Subordinate Judge deliver! his julgmeat on March 4, 
1901. He bohl that Рема Saheb hal ceeipinl a position 
of confidence, and had obtained the property in question by 
the exercie of undue infloener, and that чазое; oleam 
was not gennine and net binding, 

Before the time at which this fulzment of the Subordinate’ 
Julge war delivered, the decision of the High Conrt establish.. 
img the will ba been pasted. 1t was писенкагу for bim, there 
fore, to consider the effeet of that decision upon the ease 
before him. His view was that “the judgment of the High 
‘Court in the probate case conclusively proves that the Admini? 





dratorGienernl ix the executor under the will of Khas Mahal. 
Yt does not conchasively prove that all statements in vhe will 
are trae” Дей be hell that statements relating to the. 


mith Pears Saheb and the release to him were no — 
Jes ri cie wi tbe plaintiffs, 
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Wup LAM OF BRAD своят, 


to the High Court, thst Court on August 0, 1903, 










Will was strongly contested by the present plaintiff 
‘and £ when probe. was applied for by the Adminis- 
^ Of Bengal, and the probate proceedings were 
daring the tial of the present case in the Court below, 

being delivered on the 2ml of July, 1900, and probate 
Sn the Iih of August in the same year. ‘The d 
мамін б Дана the 4th of Матев, 1901. The 
G of Bengal applied for probate on the 
May, 1804, and a caveat was ontered by the plaintifs 



















ling the will, that she was unable to understand the 
‘ef the dispowitions contained ia the will by raon of Бес 
of body aml mind, and that the will was prepared and 
under the andue inthzence of the defendant Poara 
J, sitting on the Original Side of the High 
: that the eweetors hal absolutely failed to 

лае сама. He was вайевей that the lady did 
й for her will, that «he thoroughly uudersts 
еметей it m a free agent, and not and 
Mew of wenendanoy of Posa, and with full 

ү. amd probite was asoonlingly grant 


























jon, but the 






Inst take it, then, for the purpose of the ju : 

the Indy Минка: understoot the purpose ar! 

ЕНИ ani tat it wax her voluntary act, aud that 
ee VApacity to miake the will, and 

: ‘confirms this retose. 

therefore reversed the decision of the First Court, 

the wait with сода, Against that 
prescot appeal Iie been brought 
























SELECTION OF LEADING cases, 


In tho course of the argument before their Lordships the 
questions for decision became greatly simplified. Tt was 
admitted on behalf of the respondent that, apart from the will, 
the release and the her transactions between Peara Sahob 
and the lily could not have been supported. It was not diss 
puted—indeed it could hardly have been disputed—that, upon 
the evidence in the present case aud apart from the alleged 
effect of the probate and the proceedings which led up to it, 
the respondent coukl not have relied upon the confirmation of 
the earlier transactions coutained in the will, ‘The appel was 
resisted solely upon the legal ground that the appellants nre 
estopped by the probate, or by the proceedings whieh led to 
the imu of tho probate, fro ing the validity of the con- 
firmation which the will purports to contain of the transactions 
between Peara Saheb and the tostatrix during her lifetime, and 
particularly of the release alleged to have been executed by hers 
"The correctues of that contention ik what their Lordships 
havo to conside 


























‘The estoppel was rested upou two distinet grounds which 
must be considered separat First, it was said that the 
matters now in question were res jmlicata under » 19 of the 
Civil Procedure Code ; and, if their Loniships rightly under- 
siam the case, that ix the ground upon which the learned 
Judges in the High Court disposed of the case. Soot. 13 
enacts that no. Court shall try any suit or issue in which the 
woatter directly and substantially in issue has been directly and 
substantially in iesae in a formor suit betweea the same parties, 
or between parties under whom they or any of thom olaim, 
litigating under the same title... . and bas been heard and 
finally decided by süeh Court.” 

Te was contended that the probate proceedings were opposed 
as caveators by the first and second original plaintiffs, of whom 
the second js now an appellant, while the first is repres 
sented by the fist group of appellants, and the third plaintiff 
appellant claim» under the others; that in those proceedings. 
the questione wore at issue whether the will had been executed, 
under undue influence, whether that will represcoted ín its 
entity the free and independent intention of the testatrix, 
aol therefore whether the confirmation which it purports to 









































: 
i 


< 
| 
3 



















а Bere boon raised to the estoppel so vot up. 


Fite, suoh an estoppel can only arise from а decision in 
vd it is contended 


filled. "Phe 
procendingy were between the Administrator-General, 
nd the present appellants or those 
is truo that the imiwistrator- 
il was set in motion by the present respondent and. acted 
his indemnity, For полкове which will Le stated their 
lips think it unnecessary to consider this point 
Secondly, to give rine to an estoppel vot only 
anit have been between the s 
also have raised the same i 
appellants that assuming. the 
rooredlings to have been precisely what the High Court in the 
case understood them to havé been, the the 
n besau ie present case, 
Хо validate the confirmation by the will of the reles 
Other transactions, it was necessary to show, not only that 
Mektntrix knew and intended what she purported to d» by 
"will, but also knew what her actual rights were in respect 
Tolease aud those transactions, end knew them to be 
d and not binding upon her—a matter which it was 
Aid not and could not arise in the probate proceedings. 
Weems (o prevent a serions difficulty in the way of the 
ot. 
Meir Lordships think that the contention of the 
t ander ж. 13 fails upon another and a simpler grou 
ondent is relying upon а hare legal difficulty to resist 












































that the questions now ly 
proceedings, How can their Lordships tell 
Proceedings are not in evidence, as they ought 
Been in order to support such а case. There is a 
for probate md the probate itself. There is mention 
and of an affidavit in support of it. There аге two 
/delivered at different stages, and there is mention 























SELROTION OF DXADING CARRS. 


“of a decision on appeal: One of the jolgmente of the learnod 
judge shows clearly enough what he understood to be the 
questions for decision, but that ix not enough, ‘Their’ Loni- 
ships cannot give effect to the estoppel contended for unless 
they can say for themselyes thy sma wore 
in iwme in the probate proceedings, Whether 
were settled in those proceedings or the poin 
otherwise formulated does not appesi 
decrees orders made therein. 
think that the alleged estoppel under s. L3 fa 
absence of the probato proceedings there is no sufficiont evidence 

port it. 

‘The second ground of estoppel rests, not upon the probate 
proceedings or any imnes raised and decided in the course of 
‘thom, but upon the effect of the probate itself. ‘This gives rise 
to a question of some general importance, and for the purpose, 
of determining it seem» to make no difference whether 
probate ha been obtained In common form and ex parte or alter 
opposition. 

‘The question thus arising seems to depend apon the terme of 
the Probate aod Administration Act (V of 1881). Sect, 4 of 
that Act says that “the exdentor or administrator, as the ear 
may be, of а deceased person is his legal representative for all 
purposes, ава all the property of the deceased person ve ta in 
him as such.” 

Sert. 88 gives to tho excontor or administrator power to «ue 
in respect of causes of action that survive the deceased and to 
recover debts ; я. DÒ gives an executor or administrator: largo, и 
but not unlimited, powers of disposition ; #. 12 says that probata 
when granted establishes the will from the death of the tostator j — 
ибн. 29 says that— 

^^ Probate or letters of administration shall have effect over: 
all the property, movable, or immayable, of the decease 





the matters now 





























‘and shall be conclasive as to the representative title against “all 
debtors of the decease, anil all persone holding property which. 
belongs to bim, ani shall afford foll indemnity to wll debtor, 

.— paying their debts, and all persons delivering. wp euch property Ш 
le to orn to whom soeh probate or lottere of administration - 














e title thus conferred upon every exeentor who has obtained 
в is obviously convenient, as tending to facilitate the 
n of the estate of the deceased and the adjustmont. 
в rights of all parties connected with it. But in the case 
Mahomedan will it establishes а somewhat peculiar 






unlimited power of 
he can only deal with one-third of his 
roporty ; the remaining two-thirds pass to his heirs whatever 
‘terms of the will may be. ‘Thus the executor, when he 
realized the estate, is a bare trustee for the heirs as to 
de, and an active trustee as to one-third for the pur- 
‘of the will; and of these trusts one is created by the 
‘and the probate irrespective of the will, the other by the 
established by the probate. There are thas two trusts 
different sets of persons of different. properties and based 
different titles. And thie state of things does not arise 5 
such as gave rise to 
the case of Coucha v. 
p' but by the deliberate action of the Legislature. 
giving effect to a system of so peculiar a nature as that 
d their Lordships think it necessary to proceed with 
caution. 
Act in question applies only to persons to whom the 
linn’ Suecesion Aet (X of 1865) did not extend—that is 
"way, Hindus, Mahomedans, and Buddhists. And, though 
Mections relating to probate in the Probate and Administra- 
Act are substantially takon from the corresponding 
tions in the Succession Aet, it must be observed that tbe 
entioned Act, while to a large extent emboilying the 
Of the English law, yet departed iy many jacticulare 
D those rules, and was not only made applicable to persons 
opean descent, or those to whom the system derived 
| the Ecclesiastica] Courts might naturally be applied, hat 

































































A made the law for all persons in British India other than і 
оди, Mahomedans, and Budhhists, includioz, for instance, i 

| Parsees, who form so important a part of the community ! 
mo districts of India. 1 


"Ш App Cos. 541. 












SRLECTION OF LEADING слана. 


‘Testamentary jurisdiction wa first given to the Supreme 
Courts by their original eharactejs— Шаб in Benga! dated in 1774 
being the fin. And it was theu given ws а branch of ecole: 
siastica! jus was to be administered according to. 
the ecclesiastical law aw in force ia the Diocese of Londons 
In the course of the series of events by which the ` British r 
territories in India grew from a group of tr ding setlomente 
into an empire various branches of jurisdiction, which sprang 
n ecclesiastical origin, have como to be applied. 
i Yo mew territories and naw 
classes of persons, and administered by new tribunal. Aud 1 
im the progress of this development the ecolexinstien! origin of 








ietion, 




























such jurisdiction has been completely disearded, and. tho Logine 
lature has gradually evolved. i | 
Jargely suggested, no doubt, by English law, but. also. diff | 
ие. from that law, and purporting to be а self-contained 
"y Even in the ease of the High Couris, the suceemora. 1 
of the Supreme Courts (which alone posses. ecclesiastical, 
jurisdiction), the testamentary jurisdiction whioh the chartera 2 
purport to confer u thom is not given na a branch of || 
‘ecclesiastical jurisdiction, amd is not made dependent upon the | 


law administered by English 


From an ew 





arte 
le the Sapreme Courts granted probales oR AE 
| Hindu and Matiomedan will. ‘The practice varied greatly ИА 
- from time to time, and it was never perhaps very. »atisfactorily 
^ determined wpon what basis the jurisdiction rented. It was, 
however, established that such probates might issue, But the — 
Supreme Conrts never applied the English rule as to the Б 
necessity for probate t» Hindu or Mahornedan wills, wor did. 
they attribute to such probate» when granted the English 
doctrines a» tothe operation of probate. Under that system — 
+ Hindu or Mabomedan executor took no title to property і 
merely as such by virtue of the probate. In the case of 
Mabemedan executor such я title was created for the first.” 
time by the Probate and Administration Act. 

"These cousideratiou» seem to their Lordships strong to show — 1 
tat the effect of probate of » Mahomedan will granted after 9 


Printed m2 Moriey's Digrsto, p. 549. a 
"See. Meder Mettes'a Coar, (182) Morum, 75; also reported in Clarkes n 


С Reiss end Orders, p. 110 5 
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TIE LAW OF REAL, PROPERTY. 


‘and Administration Aet must be that which is 
Act itself, neither more nor less. 
Aer? See. +, supplemented 
B, vests the whole property of the testator in the 
^ Sect. 59 makes the probate conclusive as to his 
debtors of the Шееле! and persone 
wd gives a complete indemnity to 
wer up property to the executor 
metmente appear to their Lord- 
to the probate in 

owe the effect contended for. The appellants do 

this notion contest the titia of the executor, though they 
f that, as to two-thinle of the estate, he is à mere trustee 
‘Whey аго not debtors of the estato, nor possessed of 
belonging to it. They are not interested under tho 
do they (necessarily) contest the validity of tho wil 























ing under it, of that part of ti 

ich she could dispose of by will. 

we dto two-thind parts of all the property 

which was not effectually disposed. of by her in 

It ie now admitted that the release was ineffectual 

ВО purpore, nnd, if ко, the money and other property in 

of Pears Saheb wes in the position of the 

Fix at the time of her дем. A could not dispose 

than one-thinl part of it by hor will, the confirmation 

ouk not confirm Poara b's title in more 

t ono-thinl, and the appellants are entitled to the 

hinds. The controversy ie between the hoire 

бу to the will and n person who claims a 

of tho Act 

о ereate no 

Liu such m case, They are, therefore, unable to eonear 

losrued judges of the High Court 
to be dismissed. 
to consider what the decree 

pining, after alleging the position of the respondent with 
to the Indy, went on to state that he 

jewellery, money, and other property а tbe latter 
it was naturally maie only in general term 
















































SELECTION OF LEADING CASES, 


‘The written statement admitted the receipt of jewollery 
which realized Re. 30,000 or thereabouts, and of sums of 
money the amount of which was not given, but said to have 
been invested in “Government of France promissory votes.” 
"The ninth of the issues settled for trial raised the question 
of how much the respondent had received and ought to account 
for. At the trial these questions of amount were fully gone 
into, and the respondent, who was examined, had every oppor- 
tunity to shew what he had received and what he bad done 
with it, and to prove, if it were possible, any credits whioh. 
ought to have been allowed to him on the other side of the 
account, He could give no satisfactory account of what he 
had done with the moneys received by-him, or of the trans- 
actions between the testatris, nor did ho assert that 
any credits should be given to him, =o that at the trial the 
aecount was taken as far as it was possible to take it, and it 
was shewn that no further account could be obtained. The 
Subordinate Judge held that it would be idle to direct any 
farther account to be taken, and gave a dooroo against the — 
respondent for the amounts of which he admitted the receipt, 
With interest. 


In the course of the argument before their Lordships tho 
learned counsel for the appellants admitted that hie cliente 
were interested in the estate to the extent of two-thirds only, 
‘and intimated that they would be content with n decree upon 
thi» footing. Г 

"Their Lordships are satisfied: that no injustice can have been. 
Alone by the Subordinate Judge by reason of the principle upon - 
which he proceeded in framing his deeree, but they think, 
for the reason just stated, that the present appellants ean 
claim only two-thirds of the amount awarded by the First, 
Court, 

‘Their Lordships will hambly advise His Majesty that the 
decree of the High Court should be set aside with conte, and. 
the deeree of the Subordinate Judge affirmed, with the modifi- 
eation that the amount awanted to the appellants be reduced — 
by one-third, and that any alteration which this may entail in. 
‘the amount of costs ordered be made. 

The respondent will pay the costs of this appeal, 




























THE LAW OF REAL PROPERTY. 


or for appellants: W- M- Bor. 
for respondent: Фей, Phillips, Wolters $ Williams, 


the question of omoppel we have in thie case a shart history of 

‘Hostamentary juridiction of the aM Indian Supreme Courts and thelr 

succesors tbe Indian High Courts, "The fullowing three pointe 

Бо boen discussed, vis., (1) personal application of the Inian Sacceasion 

of 1865) and the Probate and Adwinistration Act (V of 1851); (44) Ine 

ow of Веси. 4, 0 of the Probaie and Administration Aet, (5) test 

ot a Mahomedan sill grated after the passing of the Probate and 

‘Act. ‘The executor of a Mahomedan will inkes the whale of 

by virtue of the provisions af the Probate and Administration det, 

Ме has realised the ostate, bv le a bare trastce sa to the two-thirds, 

whose rights s Mahometan чамала cavmot defeat by will, Ае 

ing one-third he le. an wetire бено» fue thn purposes of tbe will 

ек to the disposition, И. amy, of the will. Ree alvo Ване Als 

Wajir AU (1008) 13 С W. N, 188, 168. fee nla Development f Los 
Bregat (0918) 22 C, L- J. tin — o. 









xcci. . 
ВАШАТА PROSAD CHATTERJEE AND OTHERS < 
E 


JADU NATH BOSE. 
(Reported in 91 C. Г. 588s. e. 19 C. W. №. 2401 3 


"Tho Judgment of the Court wre delivered by 
Москкилия, J-—Vhis is anappeal by some of tho 
in a suit to enforce a mortgage security, The substantial 
question in controversy betwoon tbe parties ік, whether the 
pou the property now. in the Банда 
‘the appellants. The cireamstances. under which the mortgage 
was created are not in dispute at thiv stage and may be brielly 
stated. ‘The property formel part of the esiate of one Durgadas 
Е Chatterjeo who made a testamentary disposition onthe ОШ A 
Apri, 1880. Mho testator died in 1800, and on the Sth d 
December. of that year probate was granted. to hin eldest soa 
Annada Prasad Chatterjee who was named ма the executor ia 
the will aud figures ws the first defendant in this litigation, 
Ou the 20th February, 1804, the widow of tho testator and one 
of his grandsous, who are the second and thint defendants 
respectively im this suit, applied to tho probate Court for 
removal of the exeentor on the ground of misconduct and. 4 
for revocation of. the probate issued to him. On the 19th July; ЕД 
1804, the probate was revoked and the appointment of the first 9 
defendant as exeentor was cancelled. On the 17th August, 
1804, the probate Court appointed the widow and the grandson А 
as joint administrators and four days later issued. to them еме = 
of administration (inaccurately deseribed in the order sheet as 5 
Г m probato”). with copy of the will annexed. On Ше ЛОБИ 
k September, 1504, the executor whose appointment had been 
" revoked, lodged an appeal in this Court against the order of 
the District Judge, Он the Sst July, 1890, the appeal wA 
: allowed and the order of the District Judge reversed on the 
: ground that the alleged misconduct and mismanagement did 
OL constitute a just cause for removal of an executor under — 
. eluse 4 of section 50 of the Probate-and Administration 
Ан taria Prom v, Кано Тмктина, the probala й 
* (1990) 1, L. It. 24 Cale, 05. 




















































THE LAW OF weak reorinty. 










 Бъпей to him, which had been recalled and cancelled, 
ued to him. by the District Judge on the 10th Feb- 
pursuant to ao onder made in that behalf on the 

1807. Meanwhile, on the 26th April, 1895, 
execution of a decree for money against the executor, the 
Wl properly was sold aud was purchwed by Pitambar 


n now feprwentel by the appellants. The decree 
a suit 


ayable to Government 
“all the proprietors, Tho wiministrators, who were in 
on of the estate ut the time of the sale, applied to the 
Judge on ihe Mh May, 1895, f г permission to raise 
ty by mortgage of part of the estate with a view to have 
vil Procedure 
le of 1882. "They representel—and the accuracy of thei 
b has not boon called. ia qrestion—that the property 
‘worth more thin Rs. 1,030, and that if the sale, which 
| taken. place for Rs. 495 only, was allowed to stand, serious 
Йа result to the estate, The District Jud. sanctioned 
mortgage nnd directed that the very property, which would 
, thu Ba wed, be given by way of security. The phintitf 
Phoreupon wlvaneed Mts, 650 to the administrators who applied 
May, 
favour the mortgage now «ought to be 
Љу whioh they undertook to repay the ban on the 
П, 1596; On the 21st April, 1898, га, after the 
sd been. restored to his office as the result of the 
this Соцкі, the disputed property was 
decree against 
leased by the deorve-bolders who subsequently tr 
| the same to Pitambar Chatterjee, predecessor of the 
appellants on the 29th December, 1895. On the 9th 
„1908, the plaintiff commenced this litigation to enforee his 
ity and he joined as defendants eleveu persons, namely, tho 
or a the first defendant, the administrators as the second 
Wd defendants, und the representatives of the purchaser 
remainiag defendants. The claim was contested by the 
ned defendants only, on the ground that the mortgage 
ive, because granted by administrators erroneously 



























































Ла SELECTION OF LEADING CASES. 


appointed as such. The Courts below have concurrently overs 
ruled this defence, and have decree the suit. On the present 
appeal, the decree of the District Judge has been challenged on. 

two grounds, wamely, Лем, that the mortgage granted by the E 
wlmiuistratore does not bind the estate, and, secondly, that as the 
provision for payment of compound interest ata high rate was о 
mot sanctioned by the District Judge, the claim for interest j 
cannot be sustained. 


The Bret point taken on behalf of the appellants raises the 
question of the effect of revocation of а probate or letters of 
administration, upon whieh there has baon some divergenee of 
judicial opinion, The effect of revooation of a grant of probate 
or letters of administration ha» been mado to depend mainly 
upou whether the grant was void ай initio or merely voidable. 
Та beum v. Canwingham® it was decided that whore adminis- 
tration is granted on concealment of a will which appointed — 
exeentors, the grant ie void from ite commencement, and all — — 
ote performed by the administrator in that character аго equally о 
void and cannot be made good, even though tho executor should 
afterwards appear and renounce. But in dechham's Case? it 13 
was bell that ifthe administrator bad paid funeral expenses, | 
debts, or legacies, which the law forced the executor to pay, — 
the administrator, in an action against him by the executor, 4 
k should recoup so mach in damages, because he was compelled to — ^ 
E pay it, and the true exeoutor had no prejudice by it, for as muah 

ви he bimeelf would have beeu bound to pay it. Again, from | | 
Groysbrovk v. Fue” it appears that in an action by the truo 
executor against the purchaser of goods sold to him by the 
administrator, the sale is indefeasible, if made to discharge the 3 
funeral expenses or the debts which the administrator or executor 
was compellable to pay. Where, however, the act in question 
is one which tho admiinisteator was not compellable to do, but 
Е is a voluntary aot on his part, it has been sometimes EE 
s it je simply void and no title ія thereby conferred on a purchasers | 
[Mewson v. Sheliey *] or mortgages (Ets v. Kilis >) from 


im, and the vendor is also liable in damages in an action by the | 
^ 



































+ (1960) cited in Plowdon 282. 


7 (002) 1 Fiowden 378. * (1012) W, S, 240. 
+ (ates) 1. Ob. ов, 











TUE LAW OF REAL PROPERTY. 


y бкенМог: JFosHey ж. Clark. In Borsi? v. Borall,* 
held that where the will does not appoint an executor 
repealed grant obtained by suppressing the will is not void 
тайно, мой, therefore, a sale under it was held to be a valid 
on, But wherever the grant of administration is 
lile only, ax where it hax been granted to » party not next of. 
‘or, where the exeentor having astel and the Court, not 
ving it, committed whministration to another, or without 
iting the necomury parties, all lawful acts done by tbe first 
inintrator аке deemed valid as against the subsequent ad- 
+ Packman's Care * à Blacktorongh v, Dacis. 

Tt ix worthy of note that the earlier cases to which we have 
were criticised by Lord Redesdale in Dorie Blake,* 
|a view more favourable tothe rights of the dond file trausferee 

decisions to 
we shall now rotor, Thus, in Debendra Nath v. Adminis- 

General, whore tho, Judicial Committee affirmed tlie 
ol- the majority in Debemdri Nath v. d mimistrato 
* Loni Macnaghten observed that so long as the Е 
of administration remained unrevoked, the person in 
favour the grant Wad been made was to all intents and 

dministrator aod his reecipte were valid discharges 
moneys received by Ми «The full 
































J by suppression of the fact that the deceased hail left a 

A similar view Һай been previously indicated by Woodroffe, 
in Gopal Dam v. Hedree Duss which may 
в Prayrag v. 

i, in Coaster у, Thomas. 


bad been granted, notwithstanding the existence of а will 
had been kept back from the Court, a 


* (1908) 1. н. 23 ГА. 100: 

1. La. R. за Cale, n. 
* (1990) 1. г. и. За Cate 
* (1606) 1. L. щ. за Cales 
* (192) в 6, W: X, таг, 
^ (too) 2 C», aas. 



















SELACTION оуъжатажа VASES, 


that the grant was void a£ imito; yet the Court held. that the 
grant war voidable and not void. Consequently, if the view in 
maintained that а grant of admi а competent. 
Court, though erroneously, is voidable, that is operative till it 
bas been revoked by that Court or ве aside by в superior 
tribunal, there ix ao room for controversy that the 
in suit ie binding pon the estate, But even 
restricted view, namely, that adopted by 
Walsh, J., in Graystroot v. For! the mortgage ix clearly indefen= 
sible, because it was created to satisfy a debt of the estate which 
the excentor himself wa» compellable to yay. Tho executor. had 
failed to pay the Government revenue due, which had thereupon 
been satisfied by one of the joint proprietors of the estate; ‘The 
executor thereafter did wot reimburse the co-proprietor, who was 
consequently constrained to sue and to obtain a decree, Even 
then the executor did not satisfy the judgment-debt, Execution — 
followed, with the result that a valyable property was sold for 
an inadequate price. ler these eirenmstances, the adminis. 
ratore, with the sauetion of the District Judge, raised a loan 
and saved the property whieh it was their paramount duty to 
do. "They did wothing beyond what it would have been obvi- 
ously inowmbent ороп th 
the estate, if he had been in possession at the time, ond we are 
unable to discover any conceivable principle of justice, equity: 
and good conscience to support the contention that the mortgage 
void, because granted by administrators errone- — 
ed by the probate Court. Tt may be added that 
the more liberal view indiented above ha» been adopted in the 
American Courts, where it bas been ruled that all pets dope by — 
an executor or an administrator in the due and legal course of — 
administration are valid and bindiog, even though the letters — 
issued by the Court are afterwards revoked or the incumbent | 
discharged from hie trust; Bigelow v. Bigelow *; Foster ма 
Brown; Fisher v. Bamett.* But reference has boon made to a 
dictom in Bowl! v. Bovall® thet if а grant in reversed 

























































? (1662) 1 Plewden 275. 
+ (180) 19 Am. Dee. 51 у 4 Ohio. 128. 
» (1828) 19 Aw. Dro. 652) 1 Malley (+ 
= (1837) 08 Am. Dee. 227, 9 Leigh (Va 
+ (ву 27 Съ. D. 220 (204), 








n» 




















THE LAW OF REAL PROPERTY. 


‘of appeal it must be deemed void a 
on takes effect only from the time of t 
argued that all intermediate acts of the executor or 
w pending an appeal which results in a reversal of 
sentence, are void, because, it is said on the strength 
"dietum in Price v. Parier, the appeal suspends the 
sentence, which on its reversal places all the parties in 
Position which they would have occupied if it bad never 
d. ‘This contention does not appear to be well-founded o 
and cannot, at any rate, be applied to the Indian 
of law which explicitly recognises the doctrine that an 
il does not opera'e as a «tay of proceeding» under the deeree 
Fonder challenged by way of appeal (Order 41, Rule 5, of the 
1908). Iti worthy of remark that in 
(Courts of the United States, although in some casen 
Ус William”; Muisheud v. Meirhenl ?) the view hax 
maintained that an appeal suspends the operation of а 
and leaves the exeentor or adwninistrator in office as 
‘there in respectable authority for the contrary opinion 
bat an appeal by an executor from an order revoking probate 
‘will does not continue the powers of the executor pending 
pappeal : Harney v. Scolt* ; Crozier's Кмайе,? 1а re Mareh," 
| the appellants are in a further difficulty in the present 
"Tbe executor was actually removed and the administrators 
ей in possession long before the appeal was preferred; 
applieation of the doctrine 
‘the appeal suspended the operation of the order for revoca- 
We may add that in systems where the view ix main- 
An appeal against an order of revoca! pends 
of the onder, practical аеш ement 
‘estate ix avoided by the appointment of an administrator 
Hite, and plainly no question could arise as to the 
of the mortgage in suit, if the administrators here 
to have been in essence at leist administrators 
^ We need not, however, have recourse to what 
be enllel a fiction and, for the reasons previously 
we hok that the mortgage grantal by the 
(41) 1 Lev. 197, = (1820) an Мо. 245." 
1820) 0 Gil, 172. * (1884) 65 Cat 332; 4 Пас. 100. 
Вв and M. зи. * (1009) 55 АП. за 



































ELECTION OF LEADING canes. 


administrators with the sanction of the probate Court bound 
the estate, 


‘The second point taken on behalf of tho appellants raises 
the question of the validity of the claim (ог interest. Та the 
application to the District Judge for sanction of the pror 
mortgage, the principal amount required to be raised was » 

as Rs, 550, but no mention was made about interest. Wher 
deed wax execated by thé administrators, they covenanted, hoy, 
ever, to pay compound interest. at 30 per cont. per annum with: 
half-yearly vests, Under Section 90 of the Probate and Adminis- 
tration А, administe horised to grant a mortgage — 
of the immovable property vested in him, only with the provions 
permirsion of the probate Court, This implies в sanotion by the 
Court of all the exential wlements of the wortgnge tranmotion, 
and there is no room for doubt that, from the point of view 
of the burden imposed on the estate, the provision fot 
payment of interest may be even more effective than the 
principal amount of the loan required to be raised. See Санда 
Prrabad Sahu v. Maharani Bibi >; Thakur Pro 
Rai 






































ud v. Gauripat 
iom of the 
Guardians and Wards Act, XL of 1555, Section "В and VIIT of | 
1890, Section #0. See alo Вия Put v. Mikinda Lat jj 
Dutt,® Rai Radha Kissa v. Матиаш ай Nimai Chand 

Addya v. Golam Horein® Inthe «аже before ws, the chanse — 


for the payment of compound interest at a high rate was mani- 
l 





whieh arose on the corresponding pro 











festly unreasonable, and the lender obviously made the best of 
jaation ію which the admini ratore found 
themselves, We accordingly reduce tbe interont to simple 
interest at 9 per oent, per annam and we do so partly in view Of | 
the fact that the mortgagee has waited till very nearly the last. 
dny of the period of limitation, olearly with the object that the 


olim for interest may reach the maximum posible amonot. d: 
Such “interest as we allow is recoverable from the date of the J) 











mortgage and must be added to the mortgage money as wan 


© (меа) LAE J.A 475 LM 11 Onto, 970. 

3005) 1. le M30 AU. 185. 
Mx) 5 €. 1..2. B42 (GA). 
1907) 6,0,1... 400 (521). 
(ик) L 1, W. 37 Cole. 170; 12 C. LJ. mT. 
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Motiv. Ramoharai * in clearly di стой 

Se fetes sta fe pera of interest pest diem 
“that case, and the amount allowed, though added to the 
Bie dues, was treated as damages, а distinction not always 





mortgage decree made in favour of the plai 
/1,502-14-0, namely, Re. 550 as principal and Re, 952-14-0 
interest. thereon at 9 per cent. per annum from the 2186 May, 
to the Ist August, 1014, which we fix as the date for 
demption, Тһе plaintiff will alo be allowed his costs in the 

Court of first instance on the sum now decreed, such costs to be 
ined in this Court and added to the mortgage duer 10 

Ше deoretal amount is not paid on or before the 21st August, 
RII, it will carry interest at 6 per cent. per annum from that 
‘nnd the mortgaged property will be sold in due course for 
thereof. "Ihe defeudant« will not be personally liable 

any portion of the decretal amount. Each party will pay 
conte of the appeal to the Distriet Judge as also of. the 


С We are informed that the mortgaged property has been. «old 
1 ‘of the decree now set aside and has been purchased 
"holder. The effect of our order will be that the 
d annulled from this date, and the property will be 
if occasion arises, in exceution of the deeree now made : 
И ус Srivath Koy *; Chandan Singh v. Ramdeni 
We do not, however, now determine what restii 
he deeree-holder may be liable to make, if he took possession 
С Ще property by virtue of his purchase at the sale now 
7 5 that question must be determined by the execut 
il an appropriate application is maide in that behalf by 
Raghu Siegh v. Shee Protiad * ; Пен Modhe 











Appeal attowed in part, 
> (4900) 1. L. R. 27 Cate 810, 
004) I. L. It, за 
1012) 16 C. L 3. 130. 
(1912) 15 C. L 1.187. 






























С якиетох OF LXATIXO базна, 
NOTE. . 


There:le а goed deal of diference of jadiciat oplolon on зе question 
what ia the effect of revocation of а probete or Letter of Administration, 
‘On the review of many cases on this wobject it hna been held in thie ense that 
АН note dune by an executor or ма administrator in the due course of adminin: 
ete ЛИТРА sek Mating. oven T Ths Sens е 
y the Соми are afterward revoked. Bection 00 of the Probate and Adiniule: 
ation. Дей in very important- The sanction of Court ander Весов PO of the | 
‘Probate and Adminietration Act implies a sanction by the Court of all the. 
‘exmutial element of the mortgage trenenction, end (rom the point of view of 
‘the burden imposed on the estate, the provision for yes ment of ioterest may. 
de even more effective thaw the principal smovnt of the Ice sequited to be. 
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